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For: METHOD AND SYSTEM TO ALLOW PERFORMANCE OF 
PERMITTED ACTIVITY WITH RESPECT TO A DEVICE 

PRE-APPEAL BRIEF REQUEST FOR REVIEW; ARGUMENTS 

Mail Stop AF 
Commissioner for Patents 
PO Box 1450 

Alexandria VA 22313-1450 
Sir: 

In response to the final Office Action of 6 April 2007 and the Advisory Action of 
29 June 2007, reconsideration of the rejections is respectfully requested in view of the 
following remarks that are being filed together with a Notice of Appeal (PTO/SB/31) and 
a Pre-Appeal Brief Request for Review (PTO/SB/33). These remarks comprise less than 
six pages total, as required by USPTO OG Notice 12 July 2005, 
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REMARKS 

The Advisory Action (dated 29 June 2007) entered amendments that Apphcant 
provided in the Response to Final (dated 7 June 2007), including cancellation of claim 46 
and insertion of the limitations of claim 46 into claim 1. Now, claims 1-27, 35-43, 45, 
and 47-50 are pending. 

The independent claims are method claim 1, mechanism claim 20, apparatus or 
system claim 26, method claim 41, and apparatus claim 49. All claims stand rejected as 
being anticipated under 35 U.S.C. 102(e) hy Doyle et al (U.S. Pat. No. 6,968,453). 

Please observe that claim 46 was rejected at page 16 of the Final Office Action 
(last full paragraph), in rehance upon column 11, line 18 of Doyle, which at column 8, 
lines 5-15 incorporates Hind. AppUcant respectfully submits that the Doyle reference 
does not validly incorporate Hind for purposes of anticipating present claim 46 (which 
was inserted into claim 1 after final). 

The purported incorporation by reference of Hind occurs at column 8, lines 5-15 
of Doyle, but Doyle never directs attention to any specific portions of Hind that are 
relied upon by the final Office Action to reject Applicant's claim 46 (which is now 
inserted into claim 1) , As the Federal Circuit explained in Advanced Display v. Kent 
State, 54 USPQ2d 1673, 1679 (Fed. Cir. 2000) (emphasis added): 

Material not explicitly contained in the single, prior art document may still 
be considered for purposes of anticipation if that material is incorporated 
by reference into the document.... To incorporate material by reference, 
the host document must identify with detailed particularity what specific 
material it incorporates and clearly indicate where that material is found 
in the various documents, (emphasis added) 

The final Office Action states at page two that the Examiner is no longer relying 
upon Hind (U.S. Patent No. 6,976,163). However, the final Office Action repeatedly 
reHes upon column 11, line 18 of Doyle, which at column 8, lines 5-15 purports to 
incorporate Hind, See especially page 16 of the final Office Action, at the end of the last 
full paragraph ("note colinnn 11, line 18"). The only ground in the final Office Action 
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for rejecting claim 46 (which has been inserted into claim 1 after final), is the Hind 
reference. 

Applicant therefore respectfully submits that a 102(e) rejection is inappropriate 
here. The Doyle reference does not validly incorporate the Hind reference, for purposes 
of this anticipation rejection imder 35 U.S.C. § 102(e), for the reasons explained in 
Advanced Display v. Kent State (quoted above). 

The Advisory Action states that Applicant's argument about the validity of the 
incorporation by reference "does not address the rejections of the independent claims." 
However, that is incorrect, because the limitations of claim 46 have been inserted into 
independent claim 1 after final, and the Advisory Action entered that amendment. 

Applicant respectfiiUy emphasizes that neither the final Office Action nor the 
Advisory Action cited qn^ portion of Doyle to reject the limitations of claim 46 (now in 
claim 1), other than Doyle 's invalid incorporation of Hind. Without Hind, Doyle does not 
teach or suggest the limitations of claim 46 (now in claim 1), nor has the USPTO pointed 
to anything in Doyle that does so. 

CONCLUSION 

Because the cited Doyle reference does not teach or suggest critical elements of 
the present independent claims, it is respectfully submitted that those claims are novel 
and patentable. Thus, allowance of the pending claims is respectfiiUy requested. 

RespectfiiUy submitted, 




Attorney for the Applicant 
Registration No. 45,858 

July 11,2007 

WARE, FRESSOLA, VAN DER SLUYS 

& ADOLPHSON LLP 
755 Main Street, PO Box 224 
Monroe CT 06468 
Tel: (203)261-1234 
Fax: (203)261-5676 
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